INTRODUCTION
The unique and essential duties which law enforcement officers perform, and the absence of a legal and moral right to strike, creates the need for an alternative effective and binding procedure for the resolution of disputes. This alternative measure is needed both to safeguard police officers' interests and to protect the community from the flow-on harms of long-running workplace disputes.
1 Police officers in Australia have long had access to such a measure in the form of binding arbitration for pay disputes -specifically, compulsory arbitration under the conciliation and arbitration systems of the general industrial relations Acts. 2 A key feature of these systems for police, as with the pay-setting models of comparable jurisdictions, has been the right to collectively bargain over employment conditions supported by the availability of arbitration to bring closure to negotiations that do not settle. 3 However, as has been highlighted now by a number of Australian pay disputes, 4 with the shift of focus under the Fair Work Act 2009 (Cth) ('FW Act') from arbitration to enterprise bargaining, there is now limited scope for compulsory arbitration of bargaining disputes. Furthermore, while other occupational groups are afforded the right to take protected industrial action in support of bargaining claims under this system, police officers have a limited ability to utilise these aspects of the new regime.
This article originates from an earlier research proposal 5 examining options for the development of a new pay-setting model for police in Australia. The article argues that the shift to a good-faith bargaining regime premised on the right to strike has created uncertainty and potential instability in police industrial relations. 6 While there have been calls for a re-examination of the current model for all workers, 7 Part II of the article argues that, for police and other emergency service workers, there are especially pressing needs to consider an alternative approach. Part III reviews the principal police pay-setting models and experiences of comparable overseas jurisdictions -the United Kingdom ('UK'), the United States ('US'), New Zealand, and Canada. It is shown that, despite having a variety of approaches to the rules governing bargaining and third-party intervention, those jurisdictions with established police bargaining systems have, unlike Australia, robust regulatory measures in place as a counterbalance to the loss of the right to strike. Part IV of this article examines the principal options for an alternative model, including options for a model based on mandatory 'final-offer' arbitration ('FOA'), as well as some of the potential challenges and obstacles for the introduction of a new model.
II THE NEED FOR AN ALTERNATIVE MODEL
Major ILO conventions which promote collective bargaining acknowledge the acceptability of restricting the right of police officers to engage in collective bargaining and to strike. The ILO Convention 87 on Freedom of Association, 8 in article 9, and the ILO Convention 98 on the Right to Organise and Collective Bargaining, 9 in article 5, provide:
1. The extent to which the guarantees provided for in this Convention shall apply to the armed forces and the police shall be determined by national laws or regulations.
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It would therefore not seem contrary to ILO standards to restrict the collective bargaining rights of police, including the right to strike. However, if police officers operate under a generalised collective bargaining model along with other employees, it seems reasonable to argue that they ought to enjoy the same compensatory measures as other employees in a bargaining context. Thus, in relation to essential service and public employees, the ILO Committee of Experts has said:
[I]f strikes are restricted or prohibited in the public services or in essential services, appropriate guarantees must be afforded to protect workers who are thus denied one of the essential means of defending their occupational interests. Restrictions should be offset by adequate impartial and speedy conciliation and arbitration procedures, in which the parties concerned can take part at every stage and in which the awards should in all cases be binding on both parties. Such awards, once rendered, should be rapidly and fully implemented.
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In other words, the removal of the right to strike is to be counter-balanced by a fair and impartial conciliation and arbitration system. By analogy, it would seem valid to treat police officers in the same manner.
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The general position in Australia has been that police officers have been subject to formal prohibitions on striking. These prohibitions have ranged from direct bans on industrial action under the Police Acts and regulations to more general restrictions under essential services provisions. 14 However, while police in Australia have been subject to formal restrictions on striking, they have had access to binding arbitration procedures for the resolution of pay disputes -normally under the generalised industrial relations Acts applicable to all employees. 15 An important feature of these models has been the right to collectively bargain supported by (conventional) compulsory arbitration. However, as has now been made clear by a number of high-profile on.ca/content/stellent/groups/public/@abcs/@www/@opac/documents/awards/07-008.pdf>; see further below n 16. 12 17 Importantly, the current good faith bargaining framework does not provide for situations where the parties have reached a bargaining impasse. Further, because the current 'tests' for arbitration -including those for good-faith bargaining breachesare so difficult to satisfy, intractable long-running disputes may continue indefinitely. 18 This has prompted some commentators, particularly Professor Forsyth, to ask whether the rules for access to arbitration under the FW Act need re-examining. 19 In addition, while employees are afforded only a limited right to take protected action in support of bargaining claims (and employers are afforded the right to 'lock out') under the Fair Work model, 20 for police officers, there are additional limitations in utilising this aspect of the bargaining regime. For one thing, as the writer has shown elsewhere, 21 there are unresolved questions surrounding the scope and validity of the 'protected action' provisions of the FW Act for law enforcement officers, particularly state law enforcement officers. A significant reason for this is the apparent conflict between the protected action provisions on the one hand, and the relevant Police Act and police officers' oath of office on the other. 22 Further, it may be doubted how access to those provisions may be effectively used by police in a bargaining context when, by definition, almost any industrial action by them would be a threat to personal health and safety and so might lead to a termination or suspension order under the Act. 23 It is true that there is a propensity for Australian police and their associations to engage in 'lesser' forms of industrial pressure tactics short of striking. 24 Such limited actions (workingto-rule, bans on speeding or traffic infringements, and the like) would seem 16 For example, the Qantas and Victorian Nursing disputes in 2011-12, both intractable disputes concerning complex employment matters, and both causing significant disruptions to sections of the community; see Forsyth, above n 4; Boland, above n 4, 25 and can be an effective form of bargaining pressure. However, such actions are essentially an escalation of bargaining pressure; they do not guarantee closure to bargaining disputes. 26 They cannot therefore be a substitute for other closure mechanisms in resolving bargaining impasses.
A related issue that impacts on police bargaining under the FW Act concerns the exclusion of a number of police matters from the bargaining framework. 'Command' matters (discipline, transfers, promotions and a range of other significant matters) 27 are excluded from bargaining for operational efficiency reasons. 28 This has two main effects: (1) it limits the range of matters that may be the subject of bargaining and arbitration for police; and (2) it limits the matters that may be appealed or reviewed under the Act. In one sense, the limitations may make it easier for the parties to successfully reach agreement because there is simply less to disagree over. 29 Further, a number of the excluded matters are otherwise governed by the 'detailed paternalistic code' 30 that regulates police employment. Despite this 'code', however, significant matters have been excluded from the FW Act without any alternative compensatory provisions being introduced. 31 This has forced parties to look to alternative means of managing their affairs. However, the problem with such 'side deals' is that they do not provide the parties with sufficient certainty that their rights are enforceable. 31 See Carabetta, 'Fair Work', above n 2, 274-6. 32 Ibid 279. The intended scope of the exclusions has also been a major area of contention between the parties, producing further complexities: at 274.
III POLICE PAY-SETTING INTERNATIONALLY
In a comprehensive review of police pay-setting systems in the UK, continental Europe, North America and Australia, 33 Ian McAndrew points out that of the jurisdictions with bi-lateral police pay-setting, the common paysetting mechanism is collective bargaining. 34 Furthermore, in most cases, the laws providing for collective bargaining also require certain forms of alternative dispute resolution, primarily in the form of conciliation or mediation to assist parties unable to reach an agreed settlement. 35 Significantly, however -unlike Australia -many jurisdictions do not have a strong tradition of compulsory arbitration for police pay-setting. McAndrew notes that in much of Europe, for example, there is no guaranteed closure mechanism for police collective bargaining. 36 Instead, bargaining 'relies on a propensity to bargain to consensus, grounded in traditions of social partnership', and on police unions' strong political links. 37 Similarly, in the US, as will be noted presently, compulsory arbitration is especially prevalent amongst police and other essential service workers, the rationale for which is the desire to prevent strikes that may be harmful to the public interest. 38 However, in some US states where police are granted bargaining rights, there is a form of alternative dispute resolution such as mediation, but no binding arbitration. In other jurisdictions however -particularly Canada, New Zealand, a number of US states, and the UK -the right of the police to bargain is supported by compulsory arbitration designed to bring closure to bargaining disputes that do not settle. 40 As already noted, the policy rationale for the availability of compulsory arbitration, in lieu of a right to strike, is twopronged: to safeguard police officers' industrial interests; and to protect the community from the consequent harms of police workplace disputes. Legislators have expressed the policy reasoning as follows:
Recognizing the unique and essential duties which law enforcement officers and firefighters perform for the benefit and protection of the people of this State, cognizant of the life threatening dangers these public servants regularly confront in the daily pursuit of their public mission, and fully conscious of the fact that these public employees, by legal and moral precept, do not enjoy the right to strike, it is … requisite to the high morale of such employees, the efficient operation of such departments, and to the general well-being and benefit of the citizens of this State to afford an alternate, expeditious, effective and binding procedure for the resolution of disputes. 41 Access to arbitration is approached in varying ways both across and within jurisdictions. The variations are based on considerations such as whether arbitration is to apply after periods of conciliation, or after mediation and/or fact finding has proved unsuccessful, or on other bases. 42 The Ontario Police Services Act 1990, for example, provides that:
• If conciliation fails, the parties can jointly agree on an arbitrator/arbitration board, or one will be appointed by the Chair of the Police Arbitration Commission.
• The default method of arbitration is mediation-arbitration -whereby the mediator-arbitrator attempts to mediate, but has authority to determine outstanding matters by arbitration. 40 As noted below, this statement requires qualification in a number of significant respects, including issues relating to the role of the arbitrator in pay disputes. 41 • In the arbitration stage, the arbitrator decides by FOA, selecting a final offer from either party on an 'issue-by-issue' or 'total package' basis.
• In lieu of the default process, the Chair of the Arbitration Commission can direct that the dispute be resolved by mediation-final offer arbitration, FOA or by conventional arbitration if he or she deems it appropriate having regard to the nature of the dispute.
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A range of arbitration methods is used in the various jurisdictionsincluding conventional arbitration, FOA and mediation-arbitration 44 -and, as noted by McAndrew, the arbitrator is drawn from a variety of sources, and may be a single arbitrator or a panel, either tripartite or wholly neutral.
45 FOA (and an absolute ban on strikes) exists for police in parts of Canada, in New Zealand, and in some US states. It was introduced originally in the US and Canada, primarily in the police and fire services, once again reflecting the need to prevent the high cost of strikes in these sectors. 46 In contrast to conventional arbitration, where the arbitrator has complete discretion to determine the dispute within formal parameters, under FOA the arbitrator must choose one of the unalterable offers of one of the parties -either on each issue or an overall 'package' basis -based on the elements of each party's final proposals. 47 As discussed below, FOA can offer the advantages of conventional arbitration in providing a guaranteed closure mechanism, while simultaneously avoiding the perils of conventional arbitration. In particular, FOA aims to address the 'chilling effect' common in conventional arbitration by encouraging the parties to present more reasonable, middleground offers.
Mediation-arbitration (or 'Med-Arb'), used in various forms in Canada, the US and New Zealand, normally involves combining mediation and arbitration while utilising the same person as mediator and arbitrator -the aim being to combine the advantages of the two processes. An example is the Ontario 43 Police model, where the neutral person first attempts to mediate a settlement but, failing that, determines the remaining issues by arbitration. A variation is provided by the New Zealand Police model. 48 If the parties are unable to reach a resolution during 'informal negotiation', both a mediator and arbitrator attend 'formal negotiation' during which the arbitrator is able to provide feedback and indicate his or her 'leaning' on the parties' respective proposals. 49 Arbitration is on a final-offer package basis, and the parties are able to modify their positions following a formal arbitration hearing. In a 2012 study of this model, McAndrew found that a perceived advantage of having the arbitrator present during mediation is that she/he develops a better understanding of the issues and is able to better focus the negotiations. 50 At the same time, the arbitrator is able to steer the parties by signalling whether or not he or she is impressed by what is being proposed and by asking the parties questions about the basis of their positions.
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The criteria guiding arbitrators often cover a range of factors. The capacity of the employer to pay is the most frequently applied criterion. 52 Others include the public interest, wage comparability, and productivity improvements. The New Jersey Police and Fire Public Interest Arbitration Reform Act requires the arbitrator to give due weight to nine factors: (1) the interests and welfare of the public; (2) wage comparability; (3) the overall level of benefits presently received by the police or fire fighting employees; (4) the stipulations of the parties; (5) the lawful authority of the employer; (6) the financial impact of a particular award on the municipality, its residents, and its taxpayers; (7) cost of living changes; (8) the continuity and stability of employment; and (9) significance of each criterion depends on the contested issues and evidence presented. A similar approach is followed in other specialist police arbitration systems. 54 In some jurisdictions, the qualifications required for, and the nature of, police work are considered, 55 while in New Zealand, the arbitrator must consider 'the special conditions applicable to employment in the Police, including the prohibition on strikes by constables'.
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In addition to the above observations, three other key features of the current police bargaining and arbitration models must be noted. These features significantly limit normal bargaining, and give the employer distinct advantages in relation to the determination of employment conditions. First, in some cases, as in Australia, some matters are excluded from the bargaining framework.
57 These restrictions significantly limit, purportedly for public policy reasons, the role of the arbitrator in the determination of police employment conditions. The extent of the exclusions varies between jurisdictions, and in some cases there are no restrictions. 58 However, in some cases, the arbitrator must have regard to such matters as the Commissioner or responsible minister considers relevant. 59 It is highly unusual that a party to supposedly neutral and fair arbitration has the power to unilaterally impose criteria on the arbitrator in this way. process. In the UK, for example, if the parties fail to reach resolution, the matter may be referred to the Police Arbitration Tribunal. The awards of the tribunal, however, are treated as agreements of the Police Negotiation Board ('PNB'), which in turn are recommendations to the Home Secretary, the Northern Ireland Secretary and Scottish ministers. 61 The Home Secretary has on occasion rejected recommendations of the arbitral tribunal for budgetary reasons. 62 Thirdly, and most significantly, a number of jurisdictions -led by several US states -have recently enacted or are considering controversial measures limiting or eliminating public sector bargaining, on the ground that it has contributed to public deficit crises. 63 The measures limit the scope of bargaining, the enforceability of agreements, and arbitrators' powers to award wage increases, and otherwise restrict the activities of public sector unions. A police-specific example is the recent change to the New Jersey Fire and Police Arbitration Act, which limits annual base salary increases awarded to police and fire personnel through arbitration to an average of 2 per cent, while also significantly reducing the time-frame for bargaining. 64 A major driver of such changes is an underlying assumption that third-party intervention means that employers lose the ability to contain wage outcomes on 'ability to pay' grounds. 65 However, such predominance by the employer in pay determination processes runs contrary to the purpose of the police arbitration statutes. It is also unquestionably contrary to the ILO's requirement of having in place 'fair and impartial' arbitration principles to counterbalance the loss of the right to strike.
IV THE PRINCIPAL OPTIONS FOR AN ALTERNATIVE MODEL
This review of the different models shows that there is a variety of approaches to the rules governing bargaining and arbitration for police. The variations reflect the need to preserve the essentiality of police and other emergency services, to allow them to enjoy the same essential safeguards as other employees, and -increasingly -to curb public spending. These same variations reflect the difficulty in reaching and indeed implementing a single set of solutions for police pay-setting. 66 However, despite the variation, it is clear that, in jurisdictions with police-specific bargaining regimes, the right to bargain is often supported by compulsory arbitration as a counterbalance to the loss of the right to strike. The clear advantage of compulsory arbitration is that it provides a means of resolving bargaining impasses.
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The current Fair Work bargaining framework seeks to reconcile a right for essential service workers to take limited industrial action, with a right to binding arbitration. 68 This represents a progressive approach for essential services. Similarly, the ILO itself has asked whether it is worth considering the possibility of avoiding a total ban on strikes in essential services by ensuring a minimum level of service. 69 A minimalist option under the FW Act would be to retain the current model but to expressly authorise police officers to take limited industrial action, in order to clarify their right to take protected action under the Act. The advantage of this approach would be that it is consistent with the previous Australian practice of police officers engaging in 65 A number of studies on public sector bargaining have shown this assumption to be open to question, suggesting the main drivers for the limitations appear to be political and ideological: see Freeman and Han, above n 63. 66 Cf ILO Public Emergency Services, above n 34, referring to the public emergency services generally. 67 See Carrell and Bales, above n 39. 68 McCrystal, above n 20, 190. limited forms of industrial action. 70 It would also promote symmetry between police officers' bargaining practices and those of other employees. 71 However, providing police officers with direct authorisation to engage in protected action would raise the difficult question of how to properly define the scope of allowable industrial action. It would also raise complex issues as to how the right to protected action would interact with police officers' obligations under relevant policing legislation. Further, without more, the problems relating to the practical limitations on police and emergency services workers taking protected industrial action would remain, as would the problems relating to limited access to arbitration under the Act.
It is this kind of issue that has prompted Justice Boland to suggest that consideration be given to a US-style 'mandatory interest arbitration' 72 model for emergency services workers under the FW Act. 73 Given that mandatory interest arbitration can provide a solution to bargaining impasses, the concept warrants further examination. Its major strength is that it does not replace collective bargaining; rather, it offers a solution when the conditions for productive collective bargaining have broken down. 74 As Forsyth has pointed out, a number of important policy issues would need to be resolved before mandatory interest arbitration could be introduced, including whether access to arbitration should be automatic, or apply after set time periods, or whether the current 'bad-faith' test should be made easier to satisfy. 75 However, in a policing context, a mandatory interest arbitration model would be simpler to implement, for not only would it provide a closure mechanism for bargaining disputes, but (coupled with an absolute bar on strikes) it would prevent the 72 Mandatory interest arbitration, as used in the US, is the process whereby the arbitrator determines some or all of the terms the parties are to have in their collective bargaining agreement when negotiations have been unsuccessful. The process is usually coupled with an absolute bar on strikes for the affected workers. 73 Boland, above n 4, [35] , focusing in particular on the limitations on industrial action for emergency service workers, and endorsing the earlier observations of Forsyth; Forsyth, above n 4, on the advantages of US and Canadian models of mandatory interest arbitration. 74 Forsyth, above n 4; Boland, above n 4, [32] . 75 Forsyth, above n 4, referring to workers generally.
problem of conflict between a right to protected action and the relevant Police Acts.
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The concern with introducing mandatory interest arbitration -leaving aside obvious political obstacles 77 -is that it may lead the parties to rely on thirdparty intervention and undermine bargaining (the so-called 'chilling' and 'narcotic' effects). However, research into police bargaining systems has shown that such effects depend on the precise enabling measures in place, including the form of compulsory interest arbitration. 78 One form of mandatory interest arbitration may be FOA, as used in various forms in Canada, New Zealand, and the US. 79 As noted, FOA can offer the advantages of conventional interest arbitration while simultaneously avoiding its 'perils'. 80 It is particularly advantageous where -as in the case of emergency services -the traditional economic weapons of strike and lock-out are unavailable and the parties are in a 'locked-in' relationship, making it difficult to determine value on the open market. 81 A number of US studies have shown that, compared to other dispute resolution mechanisms such as mediation and conventional arbitration, FOA offers at least four advantages:
• FOA encourages the parties to present more reasonable, middleground offers because the arbitrator must choose the more reasonable of the two offers.
• FOA provides a strong incentive to the parties to settle during the pre-hearing stage.
• It provides finality -it can provide public officials with a binding decision in a bargaining dispute, which can then be implemented during a new budget cycle. 76 Nor would the broader question as to how a right to industrial action interacts with interest arbitration: ibid. 78 See, for example, the discussion on the system of final-offer mediation-arbitration used to settle police bargaining disputes in New Zealand: McAndrew, above n 49. McAndrew argues that the New Zealand experience supports earlier research denying the inevitability of a 'narcotic' dependence on arbitration. 79 FOA has also been used in Britain although mainly in respect of prison officers. 80 Carrell and Bales, above n 39; Lok, above n 46. 81 Carrell and Bales, above n 39, 6-7, 24.
• It avoids the politically unpalatable prospect offered by conventional arbitration of an unelected arbitrator drafting the parties' agreement. 82 Carrell and Bales acknowledge the 'common criticism' of FOA, namely, that there is a possibility that neither party will present a reasonable package, meaning that the arbitrator must choose between two unreasonable offers. 83 However, respondents to this criticism argue that the likelihood of the parties adopting unreasonable offers is small, given that FOA essentially rewards the more reasonable proposal and punishes the extreme proposal. 84 Others argue that using an issue-by-issue approach, as distinct from a 'package' approach, can offer at least a partial solution. Further, according to Carrell and Bales, research on FOA models suggests that the more transparent the FOA process (for example, where it imposes an obligation on the parties to disclose their final offers to the other side), 'the more reasonable the parties' proposals will be and the more likely the dispute is to settle'. 85 Most FOA statutes require that the parties engage in some alternative dispute resolution procedure prior to the initiation of formal arbitration. Many further require that these processes result either in a settlement or in the parties submitting a final offer. The obvious benefit of the incentive to settle is that this can encourage negotiated agreements. If no agreement is reached, the arbitration process begins in a timely manner. 86 As noted earlier, under most FOA models, such as that in New Zealand, a mediation-arbitration process is applied. 87 While structural and environmental factors must play a part, the experience of applying New Zealand's mediation-arbitration FOA model supports earlier US-based research denying any inevitable 'chilling' effect, and seeing the availability of mandatory arbitration as enhancing the effectiveness of prior non-coercive processes.
The timing of submissions of final offers also seems to be an important factor in encouraging bargaining. Evidence from the US suggests that encouraging parties to submit final offers as early as possible prior to arbitration, and then allowing an early 'grace period' in which the parties continue to negotiate before formal hearings begin, provides the parties with an incentive to negotiate their own settlements. 89 According to Carrell and Bales, allowing the parties to extend this grace period and possibly agree on single issues until an award is issued provides an additional incentive to form last-minute agreements. 90 This also seems consistent with evidence showing that the mere existence of last-resort arbitration in a bargaining context has a 'shadow effect', leading the parties to negotiate their own outcomes in most cases.
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Serious consideration should also be given to the range of matters that may be subject to arbitration. The limiting of negotiable topics can actually make bargaining more (and not less) difficult, especially under economic conditions where workers are able to use wages and other bargaining subjects as a 'proxy' to obtain gains in other areas. 92 To what extent the practice of excluding topics is properly grounded in the uniqueness of police work also seems questionable, now that many police employment conditions substantially reflect general employment conditions. 93 One concern is that it can be difficult to draw a line between police 'employment' and 'policy' matters. 94 Moreover, the fact that the exclusions are described in broad terms only exacerbates this problem. 95 Whatever its effects on bargaining, the limiting of negotiable topics certainly favours the employer, and, unlike other employees, police officers are not able to influence the scope of such matters by striking. A minimal option would be to at least spell out the types of operational situations where exemptions apply, rather than using the usual 'shopping list' approach. But even then, complementary alternative regulatory measures would need to be put into place to ensure that there were no 'gaps' in the regulatory framework. 91 See Forsyth and Stewart, above n 7, 27 where they refer to empirical evidence on the effects of first-contract arbitration models in Canadian jurisdictions, in support of an argument for an increased role for arbitration in Australia. 92 Carrell and Bales, above n 39, 20, citing various studies suggesting the narrowing of bargaining topics can lead to unstable bargaining relationships and even limit performance. 93 See Carabetta, 'Fair Work', above n 2, 279. 94 ILO Public Emergency Services, above n 34, 98-9. 95 See Carabetta, 'Fair Work', above n 2, 273-4. 96 See further Carabetta, 'Fair Work', above n 2, 274-5.
Law-makers would also need to carefully consider the statutory criteria for arbitration, including requirements to consider the interests of the community, the state of the economy, and the capacity of the employer to pay. This would include, in the case of police officers, consideration of government and department budgets. As noted above, the need to control public expenditure has meant that the focus is now firmly on 'ability to pay' issues. 97 A recent (extreme) Australian example is the New South Wales 'wages-cap' legislation, which effectively 'caps' the arbitral tribunal's powers to increase public sector labour costs at 2.5 per cent. 98 The clear intention of such schemes is to unilaterally alter the conditions under which arbitration occurs in favour of the employer, something which is clearly inconsistent with the ILO's requirements for an effective, impartial arbitration procedure. The question of how such a change might affect the community is also relevant.
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A US study on how police officers responded to changes in compensation found that police performance declined dramatically when arbitrators ruled against the police union. 100 Further, if the parties are to have confidence in the arbitration system, its impartiality needs to be retained. A wages-cap requirement can undermine this goal, partly because the arbitrator's decisionmaking powers are greatly diminished, but also because police officers' ability to bargain is diminished. For these reasons, a wages-cap requirement should be avoided or a fairer and more neutral 'ability to pay' criterion should be used, taking account of both police officers' and taxpayers' interests.
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V CONCLUDING REMARKS
A number of the recent commentaries calling for a re-examination of the rules for access to arbitration under the FW Act note that, in the US, mandatory interest arbitration is especially prevalent amongst public essential services. 100 Cited in Mapp, above n 63, 16-7. The same study, according to Mapp, found that union losses are associated with a 5.5 per cent increase in reported crime rates in the months following arbitration. 101 A similar recommendation was made to the New Zealand Police Association in response to a government proposal in relation to the New Zealand Police arbitration system in 2001: Anderson, above n 60. A further safeguard would be to require the arbitrator (and parties themselves) to give a detailed account of the potential impact of a higher or lower award on government programs, on other employees, and on taxpayers: Martin, above n 42, 99-100. 102 In particular, Forsyth, above n 4; Boland, above n 4.
where police have established collective bargaining systems, this is supported by compulsory arbitration as a counterbalance to the loss of the right to strike. Forsyth also makes the point that, despite the prevalence of mandatory interest arbitration in most public sector employment in the US, in the private sector, bargaining arbitration is only voluntary, and that this is in line with the US free enterprise system. 103 The approach in Australia, by contrast, has been to simply group police with other workers under the FW Act, making exceptions based on operational and essential services grounds. No consideration has been given to issues relating to police pay determination, including the potential limits on industrial action. 104 The problem is that, with limited access to arbitration, police officers are left without a guaranteed closure mechanism. While there will not be a return to a compulsory arbitration system in Australia, 105 it is legitimate to ask whether there is scope for at least some form of mandatory interest arbitration for police. 106 It is no coincidence that most Western countries with established police bargaining systems have separate, arbitral procedures in place. In Australia, this occurs only in respect of the Northern Territory Police, who operate under a specialist police arbitral tribunal model. 107 The advantage of mandatory interest arbitration over other dispute resolution methods such as mediation and conciliation is that it can be used to resolve bargaining impasses, and therefore prevent the escalation of bargaining disputes into strikes or other power bargaining tactics.
108 Furthermore, the threat of an imposed outcome focuses the parties' minds on the need to reach agreement. 109 As verified by empirical evidence mandatory interest arbitration is not a 'substitute' for collective bargaining. Rather, it is a tool to be used where the conditions for productive negotiation have broken down -103 Forsyth, above n 4. 104 This is despite submissions of the Police Federation of Australia and recognition by a Senate Committee of Inquiry of the need to address a number of defects in the Fair Work system as it applies to police: see Carabetta, 'Fair Work', above n 2, 280. 105 Boland, above n 4, [30] . See further the discussion above n 77. 106 Even the harshest critics of compulsory arbitration have rarely called for its abolition for police officers: Martin, above n 42, 99. As noted, in other jurisdictions (such as New Zealand) where there has been a similar move away from arbitration to enterprise bargaining, police have retained an arbitration system. In the United Kingdom, arbitration is compulsory for police officers, but not for fire fighters: Corby, above n 61, 17. 107 Police Administration Act 1978 (NT) pt III divs 1-2. 108 A large body of research shows that the availability of arbitration substantially reduces the incidence of police strikes: McAndrew Review, above n 26, 33. 109 A large body of empirical evidence supports this: see, eg, Carrell and Bales, above n 39, 11; Forsyth, above n 4; Forsyth and Stewart, above n 7.
something that, as confirmed by recent experience, is more likely during difficult economic times.
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Final-offer arbitration, a form of mandatory interest arbitration used in police jurisdictions in the US, Canada and New Zealand, also guarantees settlement of bargaining impasses, providing a stronger incentive to the parties to reach agreement than conventional arbitration does and potentially minimising its chilling effect. 111 Further, because the arbitrator must choose the more reasonable of the parties' final offers, FOA encourages the parties to negotiate towards the 'middle-ground' rather than to adopt polar positions.
112 Despite its relatively limited use to date, 113 research suggests that FOA enhances the effectiveness of non-coercive processes such as conciliation and mediation and thereby produces stable bargaining relationships. A police-specific example is the New Zealand FOA model.
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Law-makers, governments and police associations considering adopting FOA as a means of resolving police bargaining disputes would need to consider several issues: (1) the possible adoption of FOA instead of conventional arbitration in instances where further negotiation is unlikely to be productive; (2) the inclusion of mandatory mediation by the Fair Work tribunal (or another mediator) for a fixed time period, to increase the probability of prehearing agreements; (3) together with mandatory mediation, a grace period before the hearing during which the parties, after making their final offers, can continue to negotiate; (4) the adoption of an 'issue-by-issue' versus a 'total package' form of FOA; (5) the specification of the range, if any, of bargaining exclusions (and the basis for those exclusions), and of complementary alternative measures; (6) the specification of the criteria for the arbitrator to consider, including the state of the economy and the employer's 'capacity to 110 Forsyth, above n 4. 111 Carrell and Bales, above n 39, 27, discussing FOA in a general public sector context. 112 
